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2023 amendments to the CCMA Rules

On 21 April 2023, the Commission for Conciliation,
Mediation and Arbitration (CCMA) published amended
Rules for CCMA proceedings (Rules). These Rules
include several new additions and alterations.

We highlight some of the amendments which
warrant attention below. The Rules came into effect
on 24 April 2023. There are also fresh referral forms
that now need to be used.
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to the CCMA Rules

On 21 April 2023, the Commission
for Conciliation, Mediation and
Arbitration (CCMA) published
amended Rules for CCMA
proceedings (Rules). These Rules
include several new additions and
alterations. We highlight some of
the amendments which warrant
attention below. The Rules came
into effect on 24 April 2023.
There are also fresh referral forms
that now need to be used.

Compliance with data
protection legislation

Rule 1A requires parties to comply
with data protection legislation,
such as the Protection of Personal
Information Act 4 of 2013 (POPIA).
This applies to serving and filing
documents and the processing of
personal information. Employers
should be aware of their POPIA
obligations in this regard to avoid
falling foul of the Rules and POPIA
whilst litigating in the CCMA.

Modes of service and filing

A significant amendment throughout
the Rules is the removal of fax as

an accepted form of filing. Rule 2(3)
and Rule 7(2) have been amended to
reflect this change.

The CCMA's official electronic referral
online portals are now the preferred
method for communication.

These amendments are reflected

in various rules. For one, parties
may apply for condonation under
Rule 9(2A) on the online portals.
Parties may also now refer a dispute
for conciliation and arbitration on
the online portals, under Rules 10(1)
and 18(1), respectively.

Condonation

Rule 10(2)(b) still provides for an
application for condonation to be
attached to a conciliation referral
form if the referring party is late.
Rule 10(3) has now been inserted,
which stipulates that the CCMA wiill
determine whether condonations will
be decided at a hearing or only by
written submissions. So, there may
now be fewer in limine condonation
hearings in future.

Postponements

Previously, if all parties agreed to a
postponement seven days before

a hearing, the CCMA was under

an obligation to postpone the
proceedings. The word ‘must” in
Rule 23(2) has now been changed to
‘may” to reflect that "The Commission
may postpone an arbitration without
the parties appearing”. In addition,
Rule 23(5) has been added to the
Rules, which confirms that “There is
no right to postponement.”

This signals that securing
postponements in the CCMA are
going to be more difficult in future.
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Cliffe Dekker Hofmeyr

Chambers Global 2014 - 2023
ranked our Employment Law practice in
Band 2: Employment.

Aadil Patel ranked by
Chambers Global 2015 - 2023
in Band 2: Employment.

Fiona Leppan ranked by
Chambers Global 2018 - 2023
in Band 2: Employment.

Imraan Mahomed ranked by
Chambers Global 2021 - 2023
in Band 2: Employment.

Hugo Pienaar ranked by
Chambers Global 2014 - 2023
in Band 2: Employment.

Gillian Lumb ranked by
Chambers Global 2020 - 2023
in Band 3: Employment.
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Picketing rules

Rule 13(1A) brings the issue of
picketing rules in line with the law
and provides that picketing rules
must first be established before a
certificate of non-resolution can

be issued, unless a signed picketing
agreement is provided to the CCMA
at the conciliation.

Additionally, Rule 31A now prescribes
the process to be followed in
applying for urgent picketing rules
or the determination of disputes
relating to them. The section relates
to applications for picketing rules

in terms of section 69(6B), disputes
relating to picketing agreements and
disputes concerning section 69(8) of
the Labour Relations Act 66 of 1995
(LRA). Importantly, unless agreed
otherwise by the parties, the CCMA
must set down the application within

two days of receipt of the application.

Removal of cheques as an
accepted form of payment

The Rules now require payment by
electronic transfer into the CCMA's
bank account.

Bank guaranteed cheques are no
longer accepted forms of payment for
inquiries in terms of section 188A of
the LRA.

Referring party not
attending arbitration

Rule 30(1) now obliges the
Commissioner to establish the reason
for non-attendance. If there is a
good reason for absence, only then
will the Commissioner reschedule.
The referral will not be dismissed as
was the case previously. This was the
result of a change subsequent to a
Labour Court judgment which gave
rise to removals from the roll and not
a dismissal of the claim.

Rule 31C now prescribes the process
to be followed for a request to

have an arbitration re-enrolled.

A party may now submit a request

for re-enrollment within 14 days of
becoming aware that the matter has
been removed from the roll. The rule
also provides for the other party to
oppose within seven days from receipt
of the request for re-enrollment.

This is helpful as there has been much
uncertainty around opposition of the
last period.

Rule 32(2) provides that applications
to vary or rescind arbitration awards
or rulings do not apply to decisions
taken by the CCMA to remove a
matter from the roll. In other words,
a referring party no longer needs to
apply for a rescission. The referring
party would only need to seek a
re-enrollment of the arbitration.
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Request for documents

Rule 37(1) provides clarity by stating
that requests for documents and
material must be made in terms of
Rule 29 and not in terms of Rule 37.

CCMA closure

Prior to the amendments to the Rules,

the old Rule 3(2) provided that when
calculating time periods, the last

day must be excluded if it falls on

a Saturday, Sunday, public holiday,

or the period between 16 December
and 7 January. That part of the rule
which referred to the period between
16 December and 7 January has now
been removed in the amendments to
the Rules.

This removal also suggests that

the CCMA may now continue to
schedule matters in the period
between 16 December and 7 January
for processes.

Rule 17 and the Valinor
Trading judgment

Rule 17(2) provides the timeline

within which a party can object

to con-arb. This rule has not been
amended, which is surprising because
of the Valinor Trading judgment
(which we discussed in this alert)
where the Labour Court held that a
Commissioner is not empowered to
proceed with an arbitration and ignore
an objection irrespective of the timing
within which the objection was filed.

The CCMA subsequently sought leave
to appeal the judgment in Valinor
Trading 133 CC t/a Kings Castle v

The CCMA and Others (JR292/19)
[2023] ZALCJIHB 10 (3 February 2023)
and was not successful. Perhaps

the CCMA will petition the Labour
Appeal Court.

But as the CCMA was not successful
in the leave to appeal application,
the principle in Valinor Trading
continues to apply under the

new Rules.

Imraan Mahomed, Kgodisho Phashe,
Keanen Naidoo, and
Jocelyn Lawrence Kganane
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EMEA

The Legal 500 EMEA 2022 recommended our
Employment practice in Tier 1 for employment.

The Legal 500 EMEA 2022 recommended
Fiona Leppan and Aadil Patel as leading
individuals for employment.

The Legal 500 EMEA 2022 recommende

Hugo Pienaar, Gillian Lumb,

Anli Bezuidenhout, Imraan Mohamed,

Jose Jorge and Njeri Wagacha for erpployment.
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For more information about our Employment Law practice and services in South Africa and Kenya, please contact:

Aadil Patel

Practice Head & Director:
Employment Law

Joint Sector Head:

Government & State-Owned Entities
T +27(0)11 562 1107

E aadil.patel@cdhlegal.com

Anli Bezuidenhout

Director:

Employment Law

T +27(0)21 481 6351

E anli.bezuidenhout@cdhlegal.com

Jose Jorge

Sector Head:

Consumer Goods, Services & Retail
Director: Employment Law

T +27 (0)21 481 6319

E josejorge@cdhlegal.com

Fiona Leppan

Joint Sector Head: Mining & Minerals
Director: Employment Law

T +27 (0)11 562 1152

E fiona.leppan@cdhlegal.com

Gillian Lumb

Director:

Employment Law

T +27 (0)21 481 6315

E gillian.lumb@cdhlegal.com

Imraan Mahomed

Director:

Employment Law

T +27(0)11 562 1459

E imraan.mahomed@cdhlegal.com

Bongani Masuku

Director:

Employment Law

T +27 (0)11 562 1498

E bongani.masuku@cdhlegal.com

Phetheni Nkuna

Director:

Employment Law

T +27(0)11 562 1478

E phetheni.nkuna@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E desmond.odhiambo@cdhlegal.com

Hugo Pienaar

Sector Head:

Infrastructure, Transport & Logistics
Director: Employment Law

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Thabang Rapuleng

Director:

Employment Law

T +27(0)11 562 1759

E thabang.rapuleng@cdhlegal.com

Hedda Schensema

Director:

Employment Law

T +27(0)11 562 1487

E hedda.schensema@cdhlegal.com

Njeri Wagacha
Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E njeriwagacha@cdhlegal.com

Mohsina Chenia

Executive Consultant:
Employment Law

T +27(0)11 562 1299

E mohsina.chenia@cdhlegal.com

Jean Ewang

Consultant:

Employment Law

M +27 (0)73 909 1940

E jean.ewang@cdhlegal.com

Ebrahim Patelia

Legal Consultant:

Employment Law

T +27(0)11 562 1000

E ebrahim.patelia@cdhlegal.com

Nadeem Mahomed

Professional Support Lawyer:
Employment Law

T +27 (0)11 562 1936

E nadeem.mahomed@cdhlegal.com
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For more information about our Employment Law practice and services in South Africa and Kenya, please contact:

Abigail Butcher

Senior Associate:

Employment Law

T +27 (0)11 562 1506

E abigail.butcher@cdhlegal.com

Asma Cachalia

Senior Associate:

Employment Law

T +27(0)11 562 1333

E asma.cachalia@cdhlegal.com

Rizichi Kashero-Ondego

Senior Associate | Kenya

T +254 731 086 649

T +254 204 409 918

T +254 710 560 114

E rizichi.kashero-ondego@cdhlegal.com

Jordyne Loser

Senior Associate:

Employment Law

T +27 (0)11 562 1479

E jordyne.loser@cdhlegal.com

Tamsanga Mila

Senior Associate:

Employment Law

T +27(0)11 562 1108

E tamsanga.mila@cdhlegal.com

Christine Mugenyu

Senior Associate | Kenya

T +254 731 086 649

T +254 204 409 918

T +254 710 560 114

E christine.mugenyu@cdhlegal.com

JJ van der Walt

Senior Associate:
Employment Law

T +27 (0)11 562 1289

E jj.vanderwalt@cdhlegal.com

Biron Madisa

Associate:

Employment Law

T +27(0)11 562 1031

E biron.madisa@cdhlegal.com

Kgodisho Phashe

Associate:

Employment Law

T +27(0)11 562 1086

E kgodisho.phashe@cdhlegal.com

Tshepiso Rasetlola

Associate:

Employment Law

T +27 (0)11 562 1260

E tshepiso.rasetlola@cdhlegal.com

Taryn York

Associate:

Employment Law

T +27(0)11 562 1732

E taryn.york@cdhlegal.com




BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 100 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3 floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com
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